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Consensual Foundations
and Resistance in Locke’s
‘Second Treatise’

Rory J. Conces

I. Introduction

One of the problems that has dominated Western political thought for
the past four hundred years is the tension within the body politic
between the ‘will of the collective’, as it is expressed by those vested
with authority and power, and the ‘will of the individual’. Among
political theorists who have examined this problem, Thomas Hobbes
(1588-1679) and John Locke (1632-1704) viewed this potentially
ruinous tension in radically different ways. In his famous work
Leviathan (1651), Hobbes presents the problem of how we are 1o
socially conduct ourselves as a society, an apparent dilemma whose
horns are none other than anarchy and servile absolutism. Either we
submit to the constraints imposed upon us by government, or we
accept the dire consequences of his infamous state of nature. Since
he was well acquainted with the strife of war-torn seventeenth-cen-
tury Europe (including the Thirty Years War [1618-48] in Central
Europe, the Scottish Revolt [1638-40], and the First Civil War [1642-
46] as well as the Second Civil War [1648] in England), the choice
was an easy one for Hobbes. He leaves no doubt that the dissolution
of government is the single worst misfortune that could beset man,
resulting in an anarchic condition in which ‘the life of man, [is] soli-
tary, poore, nasty, brutish, and short’.! It is therefore to man's advan-
tage to leave this state by accepting absolute sovereignty as the only
rational alternative.

Like Hobbes, Locke witnessed the tumult and turmoil of his age.
Yet he is not remembered for his advocacy of authoritarian rule.
Rather, he is generally taken to be a champion of liberty, natural
rights, and consent as the only basis of political society and govern-
ment.? Although an ardent believer in law and order, Locke was well
aware that an inordinate fear of anarchy could eventually lead to an
overly intrusive or oppressive state, the hallmark of which would be
Theoria, June 1998
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the diminution of individuals’ liberties. Not wishing to compromise
the moral inviolability of persons, Locke sought to protect liberties
by arguing for what has been called the ‘liberal state’. To what extent
Locke's state can be characterised as the minimal or ‘night-watch-
man’ state of classical liberal political theory is open to debate,’ if for
no other reason than that ‘liberalism’ only became ‘a marker of polit-
ical identity and ideological specificity in the nineteenth century’.?
Yet Locke is generally taken to be a liberal (perhaps a more appro-
priate label would be ‘protoliberal’ or ‘progenitor of liberalism’)
because of his defence of individual rights and liberties, as well as
his insistence on the limitation and division of authority through
‘constitutionalism, that is, the insistence on political guarantees for
the maintenance of individual liberties’.> Locke recognised, how-
ever, that no judicial mechanism could guarantee the liberties of indi-
viduals, that it would always be possible for the state apparatus to
circumvent or undermine any protective measure, so he advocated
what has become known as ‘revolutionary liberalism’ in which resis-
tance to governmental authority could be undertaken without fear of
tearing apart the fabric of society and without fear of moral impro-
priety, particularly since resistance becomes legitimised once all
avenues of legal recourse have been exhausted. When all is said and
done, there is little doubt that Locke took the evils of rebellion to be
an acceptable risk in the event that a ruler betrayed the trust reposed
in him by his subjects.®

But why did Locke allow for the possibility of resistance knowing
that it could lead to a state of anarchy? Why was such a ris ky venture
found to be acceptable by Locke? Why did he think that anarchy and
authoritarian rule did not exhaust the possibilities, thereby allowing
him to escape through the horns of the Hobbesian dilemma? The rea-
sons lie principally in his umbrella concept of consent, which under-
writes his doctrine of resistance, as well as his unwaverin ¢ confidence
that the integrity of the community can be maintained even in the
absence of authoritarian rule. More specifically, his notion of consent,
which seems to cover ‘all instances of deliberate, voluntary alien-
ation of rights (and undertakings of obligations)’,” reflects an under-
standing of institutions which distinguishes the dissolution of
government from the dissolution of political society. Although a cur-
sory reading of Locke's Second Treatise of Government (1690) might
leave the impression that political society and government form an
amalgam that is created by a single consensual agreement made by
those individuals who have decided to leave the state of nature, such
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areading would mean that political society and government are coter-
minous.® Not only would the integrity of the community be in jeop-
ardy, if the initial consent was abrogated for want of a new leader, but
the liberties and interests of the individual members of the community
would be at risk as well. But by asserting that these institutions are not
one and the same, and that there is a plurality of agreements that cre-
ate political society and government, Locke seems to have acknowl-
edged an institutional logic that allowed for the dissolution of
government without compromising the integrity of political society.
In other words, Locke’s view satisfies what may be called the
integrity condition. Such a line of thought seems, however, from the
perspective of the individual members of the community, to allow for
nothing short of rebellion to safeguard their liberties and interests
from a tyrant. Locke did not, however, merely adopt a Dual-Consent
(D-C) Theory of political society and government, for the institu-
tional logic amounted to more than simply calling for separate con-
sensual agreements of the same kind. Some sort of institutional
arrangement or practice was needed to acknowledge the moral invio-
lability of the individuals of the community, and to serve as a notice
to the sovereign that his actions would be met with legitimate resis-
tance if he did not meet certain standards of performance. In other
words, it had to meet what may be called the moral inviolability con-
dition. To this end Locke employed a Contract-Trust (C-T) Theory —
shown by the fact that the Second Treatise teems with the words ‘con-
tract’ and ‘trust’ — in which a contract brings about the onset of polit-
ical society and a trust establishes government. It is crucial to note
that what distinguishes trust from contract, according to Locke's
view, is that trust is a consensual agreement between the people and
the ruler which allocates rights and obligations in a way that favours
the individual members of the community. Characteristic of trust,
then, is this moral bias towards those who are ruled. It is the burden
of this paper to examine the grounds for interpreting this theory as
one that, in meeting the conditions of integrity and moral inviolabil-
ity, allows Locke to escape through the horns of the Hobbesian
dilemma as one of liberalism’s principal progenitors

The organisation of the paper is as follows: the second part gives
an account of Locke’s state of nature and the origin of political soci-
ety; the third discusses various questionable views regarding Locke's
treatment of the consensual foundations of political society and gov-
ermnment, as well as the C-T Theory. Part IV then offers the C-T The-
ory, with regard to some of the literature on the Second Treatise, as a
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view that accords well with the conditions of integrity and moral invi-
olability as understood within Locke’s doctrine of resistance.

IL. The State of Nature and the Origin of Political Society

One way of appreciating Locke’s attempt to justify resistance within
his protoliberal framework is to delineate what is political and what is
not. Understanding the state of nature and the origin and justification
of political society is thus essential for understanding Locke’s idea of
the boundaries of political authority. The state of nature is, as A. John
Simmons has so astutely shown, a relational concept insofar as a per-
son, A, is in a state of nature with respect to another person, B, if and
only if A has not voluntarily agreed to become a member of (or is no
longer a member of) a legitimate political society of which B is a
member.® It not only refers to a state of affairs in which pre-political
persons existed, but also refers to a post-political state of affairs, like
that which results from civil war or tyranny.'® Much of Locke’s early
discussion of the state of nature seems to refer to the pre-political per-
son, though it is not difficult to imagine it referring to the post-polit-
ical person as well. In Chapters II-V of the Second Treatise, Locke
portrays the state of nature as the *State all Men are naturally in, and
that is, a Stare of perfect Freedom to order their Actions, and dispose
of their Possessions, and Persons as they think fit, within the bounds
of the Law of Nature, without asking leave, or depending upon the
Will of any other Man’ (II, 4). It is not a state of license, but rather of
natural liberty in which the law of nature is the sole guide that pro-
hibits persons from interfering with the property (taken in a very
broad sense to include life, liberty, and property as we understand it
today) of another except in cases in which the law of nature is trans-
gressed (I, 6, 87). And since Locke took this law to be a law of rea-
son or ‘principle of conduct’, he also took it as part of man’s nature.!!

Rationality, however, is neither man’s only characteristic nor the
most influential one when it comes to life in (or, for that matter, out
of) the state of nature. Affective responses, like self-love and revenge,
show that men often refuse the guiding light of the law of nature by
being partial in their judgements and violent in their punishment.
Indeed, just because we are rational creatures does not mean that we
do not get in each other’s way. This led Locke to make the strong
claim that the greater part of mankind does not strictly observe equal-
ity and justice (II, 123).
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Although Locke begins with a description of a tranquil, idyllic
state of nature, this is by no means the situation that prompts men to
join together to form a community. Indeed, why would anyone want
to quit such a peaceful way of life for one full of anxiety, deceit, and
violence? Rather, what compels people to join together to form a
community is the fact that not everyone respects the rights of other
people, which eventually transforms this idyllic state into something
resembling the much less desirable Hobbesian state of war. Although
itis a state of natural liberty, it is also a state in which some transgress
the law of nature and place themselves in a state of war with others.
As Locke put it, ‘[H]e who attempts to get another Man into his
Absolute Power, does thereby put himself into a State of War with
him; It being to be understood as a Declaration of a Design upon his
Life’ (IL. 17). It is they, the transgressors of this law, who invoke rule
of force and violence rather than the rule of reason (11, 16).? In order
to preserve property, in the broad sense of the term, and to punish
those who act contrary to this end, men recognise that they must con-
solidate their power and move from a condition in which they have
natural liberty and follow the law of nature, to one in which they have
civil liberty and are governed by standing laws (II, 22). In other
words, they recognise the need to form political society, and hence
they give their consent to its formation. This line of thinking is sum-
marised as follows by Locke:

[T]here, and there only is Polirical Sociery, where every one of the Mem-
bers hath quitted this natural Power, resign'd it up into the hands of the
Community in all cases that exclude him not from appealing for Protec-
tion to the Law established by it. And thus all private judgement of every
particular Member being excluded, the Community comes to be Umpire,
by settled standing Rules, indifferent, and the same to all Parties; and by
Men having Authority from the Community, for the execution of those
Rules, decides all the differences that may happen between any Members
of that Society, concerning any matter of right; and punishes those
Offences, which any Member hath committed against the Society, with
such Penalties as the Law has established: Whereby it is easie to discern
who are, and who are not, in Political Society together. Those who are
united into one Body, and have a common establish’d Law and Judica-
ture to appeal to, with Authority to decide Controversies between them,
and punish Offenders, are in Civil Society one with another: but those
who have no such common Appeal, I mean on Earth, are still in the state
of Nature, each being, where there is no other, Judge for himself, and
Executioner; which is, as I have before shew'd it, the perfect stare of
Narre. (11, 87)
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The community that is formed seems to be a response to the darker
side of man’s nature. Precisely for this reason political society is the
most efficient and enduring means by which the more productive side
of human nature can be nurtured. A relatively secure social environ-
ment is the result of the initial consent.

II1. Consensual Foundations of Political Society
and Government

Is the initial consent restricted to the formation of political society or
does it establish government as well? This is an extremely important
question, for the answer will tell us if Locke’s doctrine of resistance
is compatible with the integrity of the community. At first glance,
this compatibility seems to be in jeopardy. The difficulty stems in
part from the fact that Locke sometimes writes as though he collapses
the distinction between society and government. If this is so, Locke's
doctrine of resistance could be viewed, and rightly so, as being antag-
onistic to the integrity of the community. This is not surprising, given
Locke’s shifting use of language. As Ruth W, Grant indicates in her
insightful work, John Locke's Liberalism, one of the ways in which
Locke uses the word ‘government’ — designated here by ‘govern-
ment,’ — suggests that political society coexists with government,:
Whenever people come together to preserve their property by creating
a community, they must have also created government,."* The former
cannot exist without the latter, and vice versa. Take, for instance, 11,
87 cited above. Locke not only suggests that political society is an
institution in which the natural powers of each individual are consol-
idated by a single consent, but he also suggests that this union brings
about some sort of governing apparatus associated with the rule of
law (supporting what I call the Single-Consent [S-C] Theory of polit-
ical society and government). More specifically, the consent of each
member empowers the majority to act as the governing body of the
community. Majority rule is a feature of the onset of political society,
inherent in its genetic structure. Again, in a familiar but telling pas-
sage, Locke says:

Whosoever therefore out of a state of Nature unite into a Community,
must be understood to give up all the power, necessary to the ends for
which they unite into Society, to the majoriry of the Community, unless
they expressly agreed in any number greater than the majority. And this is
done by barely agreeing to unite into one Folitical Society, which is all the
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Compact thar is, or needs be, between the Individuals, that enter into, or
make up a Common-wealth. And thus that, which begins and actually
constitutes any Political Society, 15 nothing but the consent of any number
of Freemen capable of a majority to unite and incorporate into such a
Society. And this is that, and that only, which did, or could give beginning
to any lawful Government in the World. (II, 99)

The two passages quoted at length (11, 87, 99) together give reason to
think that the consenting individuals agree to whatever decisions and
policies may be arrived at by a majority of the community. Indeed, the
decrees of the majority seem to constitute the ‘rule of government,’ as
they are employed in the act of forming society (I, 132). With a sin-
gle consensual agreement bringing some individuals out of the state
of nature and under legitimate authority, Locke seems to highlight a
sort of democracy that is basic to political society, thereby linking
political society with government, in such a way that the former can-
not exist without the latter and vice versa."* The implication of rebel-
lion, however, undermines the integrity condition, for once the
members resist the authority of government,, thereby nullifying the
initial consent, not only would the legitimate government, cease to
exist, but political society would cease to exist as well. The result
would be a return to the state of nature (if not a state of war)."?

The common origin of political society and government seems to
have dealt a fatal blow to the claim that Locke’s doctrine of resistance
is compatible with the integrity condition. However, [ believe they can
be understood to be compatible, if only we focus on the other sense of
the word ‘government’ that Grant attributes to Locke, here designated
by ‘government,’. If government, means a designared form that is set
up by the majority to be the trustee for the legislative and executive
powers of the collective in an attempt to preserve property, then it is
correct for Grant to argue that political society has a temporal and the-
oretical priority over government,.' It is temporally prior insofar as
the ‘Constitution of the Legislative is the first and fundamental Act of
Society’(II, 212), and it is theoretically prior insofar as government
can be construed as “an instrument of the society for the preservation
of the society’."”

Consequently, once we acknowledge the priority of political soci-
ety, we must also acknowledge that any attempt to assert an existen-
tial linkage between the two (that is, the existence of political society
presumes the existence of government and vice versa) is bound to fail.
Arguing for the priority of political society suggests, then, that polit-
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ical society can exist, at least for the time being, without govern-
ment,. The implication of this is significant, for it means that Loc'ke s
doctrine of resistance is not necessarily antagonistic to society.
Although withdrawal of the consent that creates government,, in the
event that government, is remiss in its obligation to protect the prop-
erty rights of the people, may result in some disorder, it does not nec-
essarily lead to the dissolution of society. Indeed, tlln: majority of
society, who initially formed government,, may establish a new gov-
ernment,,. Locke tells us:

[T]he Community may make compounded and mixed Forms of C'rr.wcrn-
ment, as they think good. And if the Legislative Power be at first given by
the Majority to one or more Persons only for their Li\res:, or any I_|tg1ted
time, and then the Supream Power to revert to them again; when it is s0
reverted, the Community may dispose of it again anew into what hands
they please, and so constitute a new Form of Government. (11, 132)

The integrity of the community can thus be maintained by focusing
on the second sense of government, a sense which allows Locke to
distinguish the origin and dissolution of political society from that of
government.'*

This is not, of course, to say that Locke advocated a Dual-Consent
(D-C) Theory as was discussed above, for to simply say that one con-
sent establishes political society and another sets up govemment is (o
disregard Locke's use of certain words that are indicative of 11bF,ra!-
ism and its allocation of rights and obligations that favour lh_e indi-
vidual.'? More specifically, it neglects the fact that Locke delineates
two sorts of consensual agreements that are associated with dlf'fcrclnt
institutions: that is, ‘contract’ is associated with the founding of polit-
ical society and ‘trust’ is associated with the setting-up of govern-
ment. This amounts to Locke endorsing a Contract-Trust (C-:I'j
Theory of political society and government, which |s. compat]'b-lc v; l:lr th
the integrity condition as well as the moral inviolability condition.® It
is to this view that I now tum.

IV. The Contract-Trust Theory

To find references to the C-T Theory in the literature on the Second
Treatise, we need look no further than J.W. Gough’s The Social Con-
tract and John Locke’s Political Philosophy, and A. John Simmons’
more recent work, On the Edge of Anarchy: Locke, Consent, and the
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Limits of Society. Gough and Simmons develop this interpretation
when they point to civil society as being established by a group of
men agreeing (o join and combine into a community. Having recog-
nised the dangers of life in the state of nature, men agree o surrender
in various degrees two kinds of rights on entering political society: (1)
the right “to do whatsoever he thinks fit for the preservation of him-
self and others within the permission of the Law of Nature' is given up
to the extent that ‘the preservation of himself, and the rest of that
Society shall require’ (I, 128-29) and (2) the right ‘to punish the
Crimes committed against that Law [i.e., the Law of Nature] he
wholly gives up’ (11, 128, 130). This is. more or less, what is called
political power, and it is this power that is handed over by the con-
tracting individuals to the body politic. That is to say, once this con-
tract is made and society is formed, the majority have the right to act
on behalf of the rest of the members. This represents Simmons’ first
logical step to a complete society, expressed by Locke when he
writes: ‘Political Power is that Power which every Man, having in the
state of Nature, has given up into the hands of the Society’ (II, 171).2!
Itis at this juncture that talk of government, arises, for the first act of
the community is the establishment of government, in the guise of the
legislative power (II, 212).” This is Simmons’ second logical step in
the formation of a complete society.™® But whether we are talking
about the relations of a king to his people or of a parliament to those
it represents, there is no contract between government and the people.
Rather, as Gough and Simmons note, government is formed by soci-
ety’s granting a trust, thereby entrusting government with the power
of the majority.**

In an ordinary legal trust, such as that set up to administer the
estate of a child, there are three different parties — trustor, trustee, and
beneficiary. But what we have in the Second Treatise is something
quite different, for Locke's political trust is a relationship between
only two parties — a trustee (government,) and the trustor (the people),
who is also the beneficiary.?® It is the latter who determines the terms
of the trust, and therefore, the authority or discretionary power of the
trustee. Employing the notion of trust rather than contract, as the kind
of voluntary alienation or consent that establishes government,, has
extremely important consequences for how Locke’s doctrine of resis-
tance relates to the moral inviolability condition. Of course, there are
nay-sayers, like John Dunn and Martin Seliger, who quickly dismiss
the imporiance of Locke’s conception of trust as a legal or juridical
trust, and instead present it as something akin to ‘trustworthiness’ .28
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However, arguments have been advanced by such commentators as
Emest Barker to show that the trust as a legal notion is an important
part of Locke’s political theory. ‘Locke uses the conception of Trust,’
Barker writes,

and not that of Contract, to explain ‘subjection’. The trust is a conception
peculiar, on the whole, to English law. In private law [Privatrecht] the
trust means that A, as trustor, vests rights in B, as trustee, for the benefit
of C, as cestui que trust or beneficiary of the trust. In public law [Staats-
recht], to which Locke may be said to transfer the doctrine of trust, the
People or ‘Fublic’ (which is both the trustor and the cestui gue rrust) acts
in its capacity of trustor by way of conferring a *fiduciary power’ on the
legislature (which thus becomes a trustee), for the benefit of itself, and
all its members, in its other capacity of cestui gue trust or beneficiary of
the trust.*’

The implication of this is not lost on Gough, for he turns to Barker's
clarifying statement on what Locke’s contract-trust distinction means
for politics:

A trust is not a contract; and the trustee does not enter into refations of
contract with the trustor — or with the beneficiary. Roughly, he may be
said to consent to incur a unilateral obligation — an obligation to the ben-
eficiary which, if it implies the trustee’s possession and vindication of
rights against other parties on behalf of that beneficiary, implies no rights
for the trustee himself on his own behalf. If therefore political power be
regarded as a trust, it follows that the Sovereign has not entered into a con-
tract with the People, or the People with him — whether we regard the Peo-
ple as trustor or as beneficiary of the trust. The trust, in its application to
politics, leaves no room for a ‘contract of subjection’

This interpretation of Locke as a proponent of the C-T Theory, it
seems to me, is not only textually sound, but also reflects his interest
in safeguarding the liberties and rights of the people against the abuse
of power by government,. That is to say, it represents the sort of insti-
tutional arrangement or practice needed to acknowledge the moral
inviolability of the individuals of the community. Moreover, it
acknowledges the basis for resistance to governmental authority by
establishing how government, becomes unilaterally obligated to the
people it serves. In the event that government, is remiss in its obliga-
tion to preserve property, its constituents have the right to act towards
this end even if it means taking up arms against the Sovereign.
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V. Conclusion

I have argued that while some commentators on Locke's Second Trea-
tise are fond of pointing out the consensual foundations of political
society and government, they fail to note the differences between the
two institutions. Political society and government are either lumped
together and their origin acknowledged to be one contract (that is, the
S-C Theory) or they are partially distinguished by means of the D-C
Theory. Arguably, evidence for both interpretations can be found in
various passages in the Second Treatise. In adopting these interpreta-
tions, however, they not only neglect key passages of the text, but they
fail to acknowledge the insight that the C-T Theory has to offer in
interpreting the Second Treatise as a document of protoliberalism that
acknowledges the integrity of the community and the moral inviola-
bility of the individual. By using the notions of contract and trust,
Locke was able to escape through the horns of Hobbes® dilemma,
leading him to a doctrine of resistance which allowed for an alterna-
tive other than anarchy or authoritarianism.

NOTES

I. Thomas Hobbes, Leviathan (ed. by C. Macpherson), Harmondsworth: Penguin,
1975, ehapter 13, paragraph 8.

2. One should also by no means overlook how this champion of liberty, natural
rights, and consent was the same political theorist whose Second Trearise is
taken to be a defence of England’s colenial policy in America. For specific dis-
cussions of Locke as a defender of colonialism, see Barbara Ameil, John Locke
and America: The Defender of English Colonialism, Oxford: Clarendon, 1996,
pp-1-3; and Bhikhu Parekh, ‘Liberalism and Colonialism: A Critique of Locke
and Mill', in Jan Nederveen Pieterse and Bhikhu Parekh (eds), The Decoloniza-
tion of Imagination: Culture, Knowledge and Power, London: Zed Books, 1995,
pp.81-98.

3. For adiscussion of the night-watchman state, see Robert Nozick, Anarchy, State
and Utapia, New York: Basic Books, 1974, pp.26-27; and Jeffrey Paul (ed.),
Reading Nozick: Essays on Anarchy, State, and Utopia, Totowa, N.J.: Rowman
& Littlefield, 1981, Nozick, a libertarian, revives the Lockean claim that *a min-
imal state, limited to the narrow functions of protection against force, theft,
fraud, enforcement of contracts, and so on, is justified; that any more extensive
state will violate persons’ rights not to be forced to do certain things, and is



30

Theoria

unjustified; and that the minimal state is inspiring as well as right” (p.ix). It is

worth noting, as Martin Seliger has done in The Liberal Politics of John Locke,

London: George Allen & Unwin, 1968, pp.18-20, that the theory and practice of
liberalism has actually called for strong government rather than the ‘minimalist’

state that it is often attributed to it. This becomes especially clear when we con-

sider how the hotly debated ‘liberal” plan for universal health insurance coverage
in the United States is to be implemented.

Kirstie M. McClure, Judging Righis: Lockean Politics and the Limits of Consent,

Ithaca: Cornell University Press, 1996, pp.34.

Seliger, The Liberal Politics of John Locke, p.21. For a discussion of Locke and

liberalism see McClure, Judging Rights, pp.3-4; and 1.C. Merquior, Liberalism:

Old and New, Boston: Twayne Publishers, 1991, p.2. In addition, it is important
to note that some contemporary communitarians frequently criticise rights-based

liberalism for an undue emphasis upon individual liberties and a corresponding
neglect of the community. They make the case that the membership of a com-

munity is partly defined by the community they inhabit. See, for example,

Shlomo Avineri and Avner De-Shalit (eds), Communitarianism and Individual-

izm, Oxford: Oxford University Press, 1992; Bruce Frohnen, The New Contmin-

nitarians and the Crisis of Modern Liberalism, Lawrence: University of Kansas
Press, 1996; Stephen Mulhall and Adam Swift, Liberals and Communitarians,

Oxford: Blackwell, 1992; Ellen Frankel Paul, Fred D. Miller, Jr., and Jeffrey Paul

(eds), The Communitarian Challenge to Liberalism, Cambridge: Cambridge

University Press, 1996; Michael J. Sandel, Liberalism and the Limits of Justice,

Cambridge: Cambridge University Press, 1982; *Democrats and Community”,

New Republic, 22, February, 1988, pp.20-23; Sandel (ed.), Liberalism and lts
Critics, New York: New York University Press, 1984; Charles Taylor, “Atomism’,

in A. Kontos (ed.), Powers, Possessions and Freedom, Toronto: University of
Toronto Press, 1979; and Michael Walzer, *The Communitarian Critique of Lib-

eralism’, Pelitical Theory, 18, February, 1990, pp.6-23. For an interesting dis-

cussion of the importance of community, see Michael Walzer, Spheres of Justice:

A Defense of Pluralism and Equality, New York: Basic Books, 1983,

It has been argued that Locke’s portrayal of the state as a potential aggressor is
premised on his notion of liberty or negative freedom. See, for example, Stephen

L. Newman, ‘Locke’s Twe Treatises and Contemporary Thought: Freedom,

Community, and the Liberal Tradition’. in Edward J. Harpham (ed.), John
Lacke's Two Treatises aof Governmeni; New Interpretations, Lawrence: Univer-
sity of Kansas Press, 1992, p.180. An interesting treatment of Locke’s doctrine
of resistance, including the need for a utilitarian assessment by the would-be
rebel, is John Plamenatz, Man and Society, Vol. I. London: Longmans, 1963,
pp.231-34, as well as John Marshall, John Locke: Resistance, Religion and
Responsibility, Cambridge: Cambridge University Press, 1994, pp.205-91.

A. John Simmons, On the Edge of Anarchy: Locke, Consent, and the Limits of
Society, Princeton: Princeton University Press, 1993, p.69.

John Locke, Two Treatises of Government (ed. by Peter Laslen), Cambridge:
Cambridge University Press, 1963, References to the Second Trearise are given
by 'II" followed by a paragraph number (e.g. I1, 4).

Simmons, On the Edge of Anarchy, p.21.

A. John Simmons, The Lockean Theory of Rights, Princeton: Princeton Univer-
sity Press, 1992, p.129,

Locke's “Second Treatise” 31

L.J. Macfarlane, Modem Political Theory, New York: Harper & Row, 1973, p.8.

12. There are other interpretations of Locke's state of nature. In Locke on War and

14.

15.

Peace, Oxford: Clarendon Press, 1960, pp.45-105, Richard H. Cox argues that
the Second Treatise offers two variations of the state of nature: an early one
(SON-E) and a late one (SON-L). SON-E refers 1o the pristine condition of man
prior to political society and political power, whereas SON-L refers to the state
of affairs in which political power has been parcelled out to individuals in order
1o erect a new polity. In other words, SON-E is a state of peace, whereas SON-
L is a stare of disorder. Likewise, Maurice Cranston, in John Locke: A Biogra-
phy, London: Longmans, 1957, contends that Locke understood it as a *fact of
history that men had once lived in a condition of primitive anarchy or “a state of
nature”™ and that they came together and instituted governments for the promo-
tion of their common interests” (p.209).

According to another view, however, Locke’s state of nature is not a *govern-
mentless phase’ in the development of political society, but rather an interpreta-
tive tool to illustrate the fundamental rights of men as well as a description of a
situation that obtains between states and between individuals. See Seliger, The
Liberal Politics of John Locke, pp.82-84. Similarly, John Dunn, in The Political
Thaught af John Locke: An Historical Account of the Argument of the ‘Two Trea-
tises of Government”, Cambridge: Cambridge University Press, 1969, contends
that ‘the state of nature, that state that “all Men are naturally in”, is not an aso-
cial condition but an ahistorical condition. It is that state in which men are set by
God. The state of nature is a topic for theological reflection, not for anthropo-
logical research’ (p.97).

And still others take the view that it is plausible to consider the historicity of
Locke’s state of nature. Simmons, for example, says so much when he states the
following: “There is, then, no inconsistency or confusion involved in Locke’s
using the state of nature sometimes as an analytical device (1o explain and dis-
cuss the nature of the political relationship), sometimes 1o describe a historical
condition of people, sometimes to describe a moral or social condition of pos-
sible or contemporary persons. All are perfectly proper applications of the con-
cept’ (On the Edge of Anarchy, p.23). See, also, Arneil, John Locke and
America, p.2; Richard Asheraft, ‘Locke’s State of Matwre: Historical Fact or
Moral Fiction?', American FPolitical Science Review, 62, September, 1968:
pp-898-915; Ramon M. Lemos, Hobbes and Locke: Power and Consent,
Athens: University of Georgia Press, 1978, p.91; and Parekh, ‘Liberalism and
Colonialism’, pp.82-88,

Ruth W. Grant, John Locke’s Liberalism, Chicago: University of Chicago Press,
1987, p.103.

Ruth W. Grant, p.104. In addition, "“Whenever the Society is dissolved, ‘tis cer-
tain the Government of that Seciety cannot remain’ (11, 211).

In On the Edge of Anarchy, Simmons notes that ‘the state of war is certainly not
coe.n:en.n‘ve with the state of nature, however, even if it is consistent with it’
(p43).

For interesting discussions of Locke’s theory of property. see Richard Asheraft,
Locke 's Two Treatises of Government, London: Allen & Unwin, 1987; Paschal
Larkin, Property in the Eighteenth Century: With Special Reference to England
and Locke, New York: Howard Ferrig, 1969; Thomas L. Pangle, The Spirit of
Modern Republicanism: The Moral Vision of the American Founders and the



32

I7.

20.

21.

22,

Theoria

Philosophy of Locke, Chicago: University of Chicago Press, 1988; Alan Ryan,
Property and Political Theory, Oxford: Blackwell, 1984; and Gopal Sreeni-
vasan, The Limits of Lockean Rights in Property, New York: Oxford University
Press, 1995,

Grant, John Locke's Liberalism, p.104,

Ibid. Frederick Pollock holds this view when he states that ‘Locke ... is at no
small pains to show that the dissolution of government is to be distinguished
from that of societics. “Where the society is dissolved, the government cannot
remain™; but governments may be altered or dissolved from within, and the soci-
ety not be destroyed” (An Introduction to the History of the Science of Politics,
London: Macmillan, 1961, p.76).

Unlike Pollock, however, Grant underscores a practical problem that arises

from this terminological distinction: whether political society can exist without
a designated form of government long enough for the majority to create a new
one (Grant, John Locke 's Liberalism, p.105). Can the community function as a
unit in the way that government functions? Since Locke argues that people in
society have the liberty to erect a new legislature when government has been dis-
solved, and that it is only through this liberty that society can preserve itself, he
seems to suggest that political society is not viable in its basic democratic form.
In other words, Grant is not persuaded that the majority of a communily can act
in the way that government can act in order to maintain society by resolving dis-
putes among its members (Grant, John Locke's Liberalism, p.106),
Some commentators understand the D-C Theory as involving a two-stage agree-
ment. For example, Pollock interprets Locke as saying that one stage establishes
political society and another sets up government (Pollock, Science of Politics,
p-76). The first stage is an agreement between certain individuals to live in a
commonwealth (pactum unionis). 1t is only after this stage has been completed
that the second stage occurs, that is, when the institutions of the commonwealth
obtain their form by the placement of power in the hands of those designated by
the people of the seciety (pactum subjectionis).

L.J. Macfarlane also suggests this interpretation when he states: “All that each
and ¢very individual does in his initial commeon act of consent is to enter society
on the understanding that some form of political organisation will be necessary
for its proper functioning — “the beginning of Politick Society depends upon the
consent of the Individuals, to joyn into and make one Saciety; who, when they
are thus incorporated, might set up what form of Government they thought fit”™"
(I, 106} (Macfarlane, Modern Political Theory, p.226).

Perhaps a further way of understanding the consensual foundations found in the
Second Treatise is offered by Merquior, Liberalism: Old and New. pp.3-9, when
Locke is said to have deployed two theories: a theory of consent that accounts for
the legitimacy of government and a theory of trust that explains the reciprocal
relationship between rulers and subjects.

Simmons, On the Edge of Anarchy, p.68. It is imponant 1o acknowledge that
Simmons notes that the two steps that form political society and government are
logically separate, though they may not be temporally separable,

1.W. Gough, The Secial Contract, Oxford: Oxford University Press, 1936,
pp.129-33.

Simmons, On the Edge of Anarchy, p.68.

Lacke's ‘Second Treatise’ 33

24, In John Lacke's Political Philosophy, 2nd ed., Oxford: Clarendon Press, 1973

25.

26.

27.

23

£l

p.161, Gough argues that there are two forms of political trust: one in which the
executive acts as the trustee for the people and another in which the legislative
shoulders the burden of being the trustee for the electorate, Instances of the exec-
utive trust are found in II, 153 and [1, 139, whereas instances of the legislative
trust are found in [T, 135; 11, 136; and 11, 139. This is reiterated by Geraint Parry
in John Locke, London: George Allen & Unwin, 1978, when he says that ‘Gov-
ernment, o repeal, is not instituted by the contract. It is the recipient of a power
entrusted to it for the same purpose as it was originally wiclded by the society
itself — the preservation of property. Governmental authority is limited by this
trust and is forfeited if the trust is broken” (p.101). See also Hanna Pitkin, “Oblig-
ation and Consent, I', American Political Science Review, 59, December, 1965,
p.994.

Parry, John Locke, p.124. For a detailed description of the differences between
contract and trust, see Simmons, On the Edge of Anarchy, pp.71-72.

John Dunn, ‘The Concept of “Trust” in the Politics of John Locke’, in Richard
Rorty et al. (eds), Philosephy in History: Essays on the Historiography of Phi-
lasophy, Cambridge: Cambridge University Press, pp.296-97; and Seliger, The
Liberal Politics of John Locke, p.357.

Ernest Barker, Notes to Natural Law and the Theory of Seciety: 1500 to 1800,
Vol. I, by Otto Gierke, Cambridge: Cambridge University Press, 1934, p.299.
Gough acknowledges Barker's clarifying note to Gierke's work in John Locke s
Political Philosophy, p.153,

Barker, Notes to Nawral Law and the Theary of Society, pp.299-300. Gough
quotes part of the passage in The Social Contract, p.134.



