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INTRODUCTION

On October 16-17, 2003 the University of Nebraska at Omaha and the Oakland,
California, PoliceDepartment co-gponsored a small working conference in Oakland to discuss
the concept of a discipline matrix as a police accountability measure.

The conference originated with arequest for assistance from the Oakland Police
Department. The department is currently operating under a consent decree, one provision of
which mandates the development of a policy to ensure consistency of discipline.!

The purpose of the conference was to discuss the concept of a discipline matrix and
determineif it is an effective instrument for achieving consistency in discipline and one that
should be recommended asabest practice in police accountability.

Very quickly, the discussions at the conference highlighted the point that a disciplinary
matrix cannot be discussed apart from a number of larger issues related to policies and practices
related to discipline. Consequently, this report addresses these larger issues alongwith a
discussion of the specific issues related to a disciplinary matrix.

The discipline matrices from the Phoenix Police Department and the Las Angeles County
Sheriff’'s Department served as pointsof reference for the discussions [ See Appendix].

NOTE: Theideas expressed in thisreport arethose of the author and do not necessarily
reflect the views of any other participants or the official views of the Oakland Police
Department.
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THE CONCEPT OF A DISCIPLINE MATRIX

A discipline matrix is aformal schedule for disciplinary actions, specifying both the
presumptive action to be taken for each type of misconduct and any adjustment to be made based
on an officer’s previous disciplinary record.

The primary purpose of adisdpline matrix isto achieve consistency in discipline: to
eliminate disparities and ensure that officers who have been found to have committed similar
forms of misconduct will receive similar discipline.

Lack of consistency in discipline is a special problem in large agencies where
responsibility for discipline is decentralized among commanders at the precinct level. In many
departments, thisissue isamajor concern among rank and file police officers. The perception of
inconsistency arises from two different factors. In some instances, there is the perception that
certain offica's are treated more favorably than others? In a number of departments there have
been allegations of racial disparitiesin discipline, with African American officers allegng that
they are disciplined more severely than white officers. In some other instances, the perceived
inconsistency isaresult of different standards on the part of command officers responsible for
discipline. Some captains are seen as very tough on misconduct, or particular kinds of
misconduct, while others are more lenient.

The concept of adiscipline matrix isvery similar to the sentencing guidelines that have
been used in both the federal criminal courts since 1987 and about 20 stae criminal courts.® The
relevance of the sentencing guidelines experience is discussed inmore detail later in this report.

As with sentencing guidelines, a pdice discipline marix involves agrid, with offense
seriousness on one axis and prior disciplinary history on the other axis.

Illustration

In the Phoenix Discipline Matrix (see Appendix), for example, “Failure to terminate a
pursuit on the order of a supervisor” calls for awritten reprimand [Class B misconduct; level 2
discipline at Step 1].

If there are three prior disciplinary actions in the same class, the disciplinary action rises
to the next higher class. In this case, it would be aLevel 4 Discipline which involves a40 to 120
hour suspension.




Progressive Discipline

Many law enforcement agencies have adopted the idea of progressive discipline. A
system of progressive discipline explicitly describes the range of disciplinary action, from the
least to the most serious, with the understanding that a disciplinary action should be gppropriate
to the officer’ s misconduct.

A discipline matrix carries the basic idea of progressive discipline to another level by
specifyingthe exact level of discipline that is gopropriate for each form of misconduct, and also
by incorporating an officer’s past disciplinary history into the calculation.

THE NATURE AND FUNCTION OF DISCIPLINE

Early in theconference several participants pointed out that itisimpossible to discuss a
discipline matrix without a broader consideration of the nature and function of discipline within a
law enforcement agency.

The term “discipling” has several different dimensions. Most important, it means more
than just “ punishment.”

Punishment has the general purposeof penalizing an dofficer for misconduct, and also to
deter future misconduct, both by the individual in question (specific deterrence) and other
officers (general deterrence). A system of discipline includes —or should include— practices
designed to correct officer performance. These practices include coaching, advising, and
instructing —actions that are not considered “discipline” in atraditional sense.* These actions are
appropriate for less than satisfactory performancethat does not rise to the level of formal
misconduct. Ideally, these actions will reduce or diminate performance problems that might
eventually require formal discipline.




[llustrations

A. Los Angeles Sheriff' s Department

The Los Angdes Sheriff’s Department Guidelines for Disciplinehold that “Not all
inappropriate behavior will require imposition of discipline. In some cases non-disciplinary
action, such as counseling accompanied by documentation in a performance log may be more
appropriate. ... The purpose of non-disciplinary action is to inform the employee of a potential
problem which may result in disciplineif it continues; andto help correct the problem before it
becomes significant and/or to advise the employee of expected behavior.”

B. Phoenix Police Department

In the Phoeni x discipline matrix Level 1 disciplineinvolves Supervisory Counsding. It
isreserved only for Class A misconduct which includes “minor violations of policy.”

GOALSOF A DISCIPLINE SYSTEM -AND THE ROLE OF A DISCIPLINE MATRIX

Discussions at the conference clarified the point that a discipline systemin alaw
enforcement agency has several different goals.

(1) Communicating the values of the agency. Thefirst goal of adiscipline system isto
communicate the vaues and performance standards of the agency.® (To be sure, the discipline
system is not the only way an agency communicates its vaues, but it is certanly one of the most
important.)

One of the mgor probl ems with police disciplineisthat practices are shrouded in secrecy,
rumor and myth. Most people outside of policing do not know what kind of discipline results
from a particular act of misconduct. Particularly problematic is the perception that officers are
regularly not disciplined or atherwise held accountable for their actions® At the sametime,
many peoplewithin law enforcement agencies often do no know what discipline has actually
been imposed. Theresult is rumor, much of erroneous or even deliberatdy distorted, that has a
dysfunctional impact on the organization.




A discipline matrix addresses this goal As aformal document specifying the range of
disciplinary actions for particular kinds of misconduct, a matrix goes along way toward
communicating the va ues and practices of the agency.

(2) Ensuring accountability by specifying minimum discipline. A second goal of a
discipline system is to ensure accountability on the part of all employees. Accountability in this
context means that misconduct will not beoverlooked by the agency and that any and all forms
of identified misconduct will result in some kind of official response.

A discipline matrix directly promotes this objective by clearly specifying the minimum
discipline for particular acts of misconduct.

(3) Ensuring appropriate discipline. A third goal of aformal disciplinesystemisto
ensure appropriate discipline for particular acts of misconduct. Appropriate discipline means that
the nature of the punishment is reasonably relaed to the seriousness of the misconduct.

A discipline matrix has the potential to further this goal, but its achievement is not
inherent in the matrix itself. The matrix specifies what the agency has determined to be the
appropriate discipline for each act of misconduct. It is not clear, however, whether the agency’s
standard is apprapriate, either from the stand point of what other departments do or with
reference to some abstract standard of justice. Thisissue is discussed in more detail in the
following section.

(4) Ensuring consistency in discipline. A fourth goal is consistency in discipline.
Consistency means that similar acts of misconduct will be treated in a generally similar way, and
that there will be no favoritism based on rank, race or ethnicity, gender, seniority, rank or
personal relationships

A Report to the Los Angeles Police Commission following the Rampart scandal
recommended that “The Department should ensure that discipline is applied consistently and
fairly throughout the department.” .

A discipline matrix furthers the god of consistency in discipline by requiring all
supervisors to follow the same schedule of disciplinary actions.

(5) Ensuring fairness in discipline. A fifth goal of aformal discipline system isto ensure
fairnessin discipline. Fairness encompasses consigency (seeabove) and in this context also
means that a particular disciplinary action should take into account all of the relevent
circumstances, including both aggravating and mitigating factors.

A discipline matrix may help to ensure fairness in discipline. To the extent that it ensures
consistency in discipline, it eliminates unfairness arising from unequal treatment. Several
conference participants argued that fairness should also reflect any aggravating and mitigating
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circumstances surrounding an incident and the officer involved. Thisis an extremely complicated
issue that was not resolved at the conference. It is discussed in more detail in the following
section.

(6) Ensuring accountahility for command officers. One prevalent concern among rank
and file officersin many departments is the perception that command officers are not held to the
same standards as they are, and that serious misconduct by an officer at the sergeant, lieutenant
or captain rank will be treated leniently or overlooked altogether.

A discipline matrix can help to overcome this problem by incorporating misconduct by
supervisors. The Phoenix discipline matrix, for example, specifies acts of misconduct by
supervisors and the appropriate penalties.

ISSUESRELATED TO A DISCIPLINE MATRIX

The Problem of Conflicting Goals

Two of the goals discussed above create atension. As mentioned in the previous section,
severa conference participants pointed out is that absol ute consistency in discipline does not
alwaysresult in fair outcomes. A particular incident may have aggravating or mitigating
circumstances that should be taken into account. Similarly, there may be aspects of an officer's
performance history that are not aformal pat of the matrix that should be taken into account.?

In short, fairness may involve taking into account specific circumstances. Asthe
discussion in alater section explains, sentencing guidelines have wrestled with the tension
between consistency and farness.’

Discussions at the conference did not explore the full range of possible aggravating and
mitigating circumstances and how they might be applied. Asis explained later, asimilar tension
between the principle of consistency and the principle of individualized trestment has been a
major issue in criminal sentencing for thirty years and has not been fully resolved by the device
of sentencing quidelines.




The Veil of Secrecy Surrounding Discipline

Few people object to the principle that discipline should be appropriate to the misconduct
in question. Discussions at the conference touched on, but did not explore in detail, the
underlying question of what is the appropriate discipline for various forms of misconduct.

Thisissue highlights the fact that police discipline is shrouded in secrecy. A comparison
with criminal sentencing isinstructive in thisregard. In every jurisdiction, statutes specify the
possible range of punishments for acriminal act. Additionally, sentences by criminal courts are a
matter of public record. The sentence received by a convicted offender for aparticular crimeis
public record. Finally, there is extensive research that provides good data on sentencing patterns
at both the national and state levels. Thus, it is possible to determine whether a particular
sentence was consistent with the general “going rate” for thecrime in question.

By comparison, however, there islittle public information about police disciplinary
practices. Except for those departments that have aformal and public discipline matrix, the
public has no way of knowing what the discipline is supposed to be for a particular act of
misconduct (e.g., a sustained complaint of aracial epithet). Nor isit possible to determine what
the actual going rate isfor discipline in a department. Compounding this problem is the fact that
some collective bargaining agreements forbid the department from rd easing information about
particular disciplinary adions.

[llustration
The Phoenix Police Department and the Los Angeles Sheriff’s Department impose very,

different levels of discipline on an officer for failing to terminate of pursuit when directed to.
** The LASD imposes a 10-15 day suspension for “Remaining in acancelled pursuit.”

** The Phoenix matrix specifies awritten reprimand for “ Failure to terminae a pursuit
on the order of a supervisor.”

Which is the appropriate level of discipline? What standards exist in other law
enforcement agendes? Is there a naiond norm?
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The illustration above raises the issue of the lack of consistency of discipline among law
enforcement agencies. This leads to the question of whether it would be appropriate for law
enforcement professional associations to develop recommended levels of discipline for particular
acts of miscondud.

The Audiencesfor a Discipline Matrix

Asaformal statament of policy, adiscipline matrix has several different audiences.

(1) Rank and file officers. A discipline matrix communicates the values and expectations
of the department. Ideally, this eliminates the mystery and guess work about performance
expectations, and resulting morale problems.

(2) Command officers Perhaps even more important a discipline matrix provides specific
guidance to command officers about the appropriae disciplinary actions they should take in
particular situaions.

(3) The community. The community is an important but often neglected audience for a
discipline matrix. One aspect of police-community relations problemsis a deep lack of trust in
the police among some segments of the community, particularly racial and ethnic minority
communities. Many members of these communities believe that officer misconduct is not
punished, including even acts of serious misconduct such as use of excessive force that resultsin
injury to acitizen. Thereis adeep distrust of internal police investigation systems.

Contributing to this distrust is the near-total secrecy surrounding police discipline
practices, mentioned earlier.”

Commentary

There was some discussion at the conference about whether a published discipline matrix
would help to build community confidence by clearly communicating to the public the
department’ s standards.

There was also some discussion at the conference of whether there would be some value
in having community input in developing and refining a disciplinary matrix. One participant
pointed out that marny community residents would be shocked to learnthat use of marijuanacalls
for immediate termination in his department but that use of excessive force does not.




Would opening up discipline standards to the public enhance public confidence in the
police and improve community relations? Would community input have some beneficial impact
on the disciplinary standardsthemselves.

The Reporting of Alleged Officer Misconduct

Severa conference participants argued that you cannot separate the formal discipline
system —including a discipline matrix— from the surrounding administrative process by which
allegations of misconduct are reported.

One important part of this process involves the intake of citizen complaints. A
department cannot discipline an officer or take informal corredive action for ingppropriate
behavior it does not know about. Since citizen complaints are one (but hardly the only) source of
information about officer conduct, it follows that departments should maintain open and
accessible complaint systems. In this approach, citizen complaints should be seen as an important
form of “management information.” They are an important performance indicaor in all Early
Intervention (El) systems.**

The U.S. Justice Department report on Principles for Promoting Police Integrity defines
open and accesdble complaint systems as one of theessential best practices.*

Equally important is the internal reporting of misconduct, both by officers themselves
—e.g., use of force— and by other officers who have knowledge about the incident. It is essential
that a department have a comprehensive use of force reporting policy, encompassing all uses of
force, and that the department take steps to ensure that officers fully comply with the reporting
requirements.’®

Creating A Fixed Ceiling?

One conference participant expressed concem that aformal disdpline matrix might freeze
disciplinary practices at the then-current stage. What would happen when the values and
priorities of the department change? What would happen when public expectations about police
or other criminal justice issues change? (The classic example is the radical shift in public
expectations and criminal justice preactices related to domestic violence over the past thirty
years.)
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Would a department be able to revise its disciplinary matrix to reflect changing values
and priorities? Or would a formal matrix create an unchangeabl e set of standards?

Commentary

Given a department’ s commitment to seeking the highest standards of professionalism,
there is no inherent reason why aformal matrix should become permanent and unchangeable.

There are severa possible solutions to this problem. First, the matrix could include a
statement that it will be subject to review and possible revision in the future. Second, the process
of revision could become the occasion for discussions within the department about discipline and
disciplinary standards. Most important, there is no reason to assume that an initial matrix will be
perfect in al respects. Revision is probably inevitable in any case. It is warth noting that virtually
al of the statutory criminal sentencing guidelines currently in existence include sentencing
commissions charged with reviewing and possibly revising the guidelines (see the next section).

The revision process could involve comparisons with other departments, and many
departments may discover that thar standards are unacceptably low. While there will
undoubtedly be pressure from the rank and file to lower the schedule of penalties, the revision
process can alsoinvolve proposals to raise the current penalties. In the end, no outcomeis
inevitable; it all depends on the commitment to accountability on the part of the department’s
leadership.

LEARNING FROM OTHER CRIMINAL JUSTICE AGENCIES

In principle, a discipline matrix appears to be a vduable tool for promoting accountability
within law enforcement agencies. The experienceof other criminal justice agencies, particularly
the use of sentencing gui delines by the courts, suggests that successfull y implementing a
discipline matrix is not a simple matter.

The Case of Sentencing Guidelines

The obvious model for police discipline matrices are the sentencing guidelines used in the
federal crimind justice system and in about 20 state criminal courts.*
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Sentencing guidelines originaed for several different ressons:
(1) to ensure consistency in punishment;

(2) to promote public confidence in the courts and the sentencing process. One of the
specific goals of the federal sentencing guidelines isto promote “truth in sentencing.”*

(3) to achieve specific policy goals. The Minnesota Sentencing Guidelines, for example,
exist to limit the use of incarceration.™® The Federal Sentencing Guidelines, on the other hand,
were established to ensure punishment of offenders.

With respect to the implementation of sentencing guidelines, the pictureis very mixed.

Data on the Minnesota Sentencing Guidelines suggest that they have been generally
successful in achieving their intended goals. The judges comply with the guidelines and apply the
presumptive sentence at afairly high rate. When they do depart from the guidelines, they are as
likely to impose a harsher sentence as they are alighter than presumptive sentence. Also, the
guidelines appear to have been reasonably successful in limiting the use of imprisonment in the
state.”

The Minnesota experience suggests that a carefully developed set of guidelines for
punishment or discipline can successfully achieve its intended goals.

The implementation of the Federal Sentencing Guidelines, on the other hand, has been
filled with controversy. Theadvent of the gudelines has been accompanied by an increase in
imprisonment of convicted federal offenders. To the extent that the stated purpose of the
guidelinesis to ensure punishment, this can be regarded as a successful implementation.

At the same time, however, there is much controversy over compliancewith the
guidelines on the part of judges. When the guidelines were first developed, many federal judges
protested that they unreasonably limited their discretion in sentencing. It is now evident that
many judges have found ways of departing from the prescribed sentences. The principal avenue
for evading the intent of the guidelines is the official provision allowing downward departures
where a convicted offender has provided “ substantial assistance” to the prosecution.’®

In 2003, tensions between the intent of the Guidelines and federal judges erupted into
public controversy when Attorney General John Ashcroft first requested alist of federal judges
giving “lenient” sentences, and later issuing an order severely limiting the use of plea bargains by
U.S. Attorneys.™

As noted in the previous section, virtually all of the existing sentencing guidelines
statutes provide for a sentencing commission charged with the responsibility of evduating the
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implementation and impact of the guidelines and proposing revisions where appropriate.

This process provides amodel for police disciplinary procedures, with the matrix serving
asthe focal point of research and evaluation of exiging disciplinary standards.

Commentary

The case of the federal sentencing guidelines raises some troubling questions about the
possibility of successfully implementing a discipline matrix in alaw enforcement agency. A
worst case scenario might be that supervisors will ectively resist controls over their power to
impose discipline, with the result being continued di sparities and the matrix itsel f becoming a
controversy within the department.

There are several possible ways to resolve thisissue. It is possible that the problems of
compliance with the federal sentencing guidelines are closely related to the naure of those
guidelines. As already noted, the guidelines were greeted with considerable opposition from
federal judges from the start. It is possible that the implementation process was deeply flawed,
and that judges were not provided proper orientation prior to implementation. Another possibility
isthat punishment-orientation of the guidelines was too far out of step with the values of many
federal judges. Another possibility isthat in practice, judges aremore closely attuned to the
human and social impact of the guidelines than were the drafters of the guidelines. The
guidelines do not take into account the impact of sentences on prison populations, for example.

Thisreport is not the place for resolving what is amajor public policy issue regarding the
implementation of the federal sentencing guidelines. Nonetheless, the case of the federal
guidelines should serve as ared flag, indicating that the implementation of any formalized
discipline system in law enforcement agencies could encounter serious problems. Careful
planning is needed to anticipate and head off potertial problems.

The Case of Bail Guidelines

Many (perhaps most) court systems have developed formal guidelines for determining
bail. These bail schedules embody the same principles as both sentencing guidelines and police
discipline matrices. They correlate the seriousness of the offensewith other relevant factors such
as current probation or parole status, community ties, employment, and so on.?

Further study of bail guidelines might yield lessons relevant to the development and
application of a police discipline matrix.
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DEVELOPING A DISCIPLINARY MATRIX

One of the important aspects of the devel opment of the Phoenix Police Department
discipline matrix was the involvement of the rank and file and the police union. For many
outsiders, it is remarkable that management and labor could work together cooperatively and
reach an agreement on a policy as sensitive to all concerned asthe resulting disd pline matrix.

The interests of the rank and file arose from their concern about alack of consistencyin
discipline.

The involvement of the rank and file and the police union in the development of the
discipline matrix is apotentially important model for the issue of policeaccountability in general.
With rare exception, accountability measures have faced opposition from police unions, often to
the point where issues are grieved or litigated. There is no record, for example, that police unions
have actively supported the development of greater use of force reporting, or the development of
early intervention systems, or more open and accessible citizen complaint procedures.

One conference participant raised the question of whether involving rank and file officers
would convert the issue of adisci pline matrix into a subject for mandatory collective bargai ning.
This should not be the case. At present, basic disciplinary standards are a management
prerogative. A disciplinary matrix would fall within that framework. (The investigation of
alleged misconduct is a procedural issue that is often covered by stautory or contractual police
officers bill of rights. These procedural issues, however, are separatefrom the substantive
disciplinary standards.)

Rank and file officers have an interest in consistent and fair discipline. They dso have an
interest in having accurate knowledge about wha the penalty is for specific acts of misconduct.
In theory, they also have an interest in ending misconduct by other officers that bring controversy
and discredit to their own professional-level efforts. In theory, they have an interest in separating
from the department any officer whose performance record indicates consistent inability to meet
professional standards. In theory, they have an interest in eff ective Early Intervention (EI)
systems that can help officers correct performance problemsin an informal manner. One of the
challenges in the future of police accountability isin mobilizing theserank and file interests into
the development of reasonable and effective accountability measures. The development of the
Phoenix discipline matrix suggests that thisis not a completely far-fetched idea.
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THE ROAD AHEAD
Basic Conclusions
Discussions at the conference permit us to draw three preliminary conclusions about the

concept of adiscipline matrix.

(1) A discipline matrix is a potentially useful toll for enhancing accountability within law
enforcement agencies;

(2) A properly designed matrix has the potential for ensuring greater consistency in
discipline, areault that isin the interest of both management and rank and file officers

(3) The successful implementation of a discipline matrix is by no means guaranteed.
Many of the precise details of an ideal discipline matrix need to be worked out. Thisincludes
both the substantive content of a discipline matrix and the process for implementing and
maintaining a discipline system based on a matrix.

Information Needs

At the same time, there is much that we need to learn about discipline matrices and their
operation.

(1) How prevalent are discipline matrices in American law enforcement agencies?
(2) How do they compare in terms of (a) levels of discipline for particular acts of
misconduct?; (b) increasing the level of disciplinebased on an officer s prior discipline history?

(c) considering other aggravating or mitigating factors?

(3) How do commanders and rank and file officers feel about the use of the discipline
matrix in their departments?

(4) What problems have been identified with either the substance or the implementation
of discipline matrices, and what are the possible solutions to these problems?
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| ssuesfor Discussion

Several issues merit further discussion among law enforcement professionals and other
dakeholders inthe areaof police accountability.

(1) What is the appropriate level of discipline for particular acts of misconduct?
(2) What increases in discipline are appropriate based on an officer’s prior disciplinary

history?

(3) What mitigating or aggravating factors, if any, should be considered in determining
the appropriate level of disciplinein a particular case?

(4) Isit appropriate for the law enforcement profession to recommend the concept of a
disciplinematrix as a best practice?

(5) Would it be appropriate for the law enforcement profession to develop recommended
levels of discipline for particular acts of office misconduct?

Action I ssues

(2) The law enforcement profession should undertake a consideration of the concept of
the discipline matrix as a possible best practice. This consideration should involve a series of
conferences and workshops devoted to the issue.

(2) The U.S. Justice Department should provide assistance to professional associations
and state and locd agencies regarding the devd opment of discipline matrices.

(3) The academic community should support the development of discipline matrices
through research on the prevdence, nature, and impact of disdpline matrices.
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